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Assessing the prospects of success on appeal and
winning on appeal are among the most difficult
aspects of an advocate’s role. Losing party’s counsel
Is confronted with human and analytical challenges
which can be more complicated than the events
which led to the unsatisfactory trial judgment, jury
verdict arbitral award or tribunal decision.
Winning counsel has to deal with the possibility of
reversal.

The trial judge has handed down a judgment. The
jury has reached its verdict. The arbitral tribunal has
made its award. The administrative board has handed
down its decision. Now, you, the trial counsel, confront
the most difficult part of your service to your client.

Whether you are revelling in the euphoria of
victory or suffering the agony of defeat, your task is no
easier. You have to explain to your client if the judge,
jury, arbitrator or board was right and what threshold
must be met on appeal to reverse or preserve the
result.! More often than not, the prospects of success on
appeal do not lend themselves to a black and white
response. There will be several issues and multiple
parties; there may be claims and counterclaims and the
appeal prospects of each may differ radically.
Moreover, the issues of fact and low may lend
themselves to varying educated views.

When you suffer the misfortune of losing at trial ---
and all the best advocates have been there more than
once --- your task is also complicated by human
factors. You likely recommended that the case go to
trial and oversaw rejection of the last round of
settlement negotiations. You had a strong theory of

your case and a clear path to a successful result. You
marshalled the best evidence. You prepared the
evidence of each witness meticulously. Your retained
competent experts, whose reports and evidence were
excellent. You made a “winning argument” and as
counsel, you were dazzling in the courtroom.

Now you have a client who has paid you tens of
thousands of dollars in legal fees saying, “What do you
mean, ‘we lost”? How could you lose when you told me
we had such a good case?” Ah, the joys of being a
litigation lawyer.

This article is limited to civil appeals from trials or
hearings on the merits. Due to space limitations,
appeals from arbitral awards, administrative tribunals
and certifications in class proceedings are not addressed
[except in the endnote which refers to recent
jurisprudential developments].

Within the scope of this article, the role of appellate
courts is to correct errors by trial judges. However, as
Richard C.J. observed, “In the absence of any statutory
direction, it is not the role of appellate courts to rehear

or retry cases”.*

Identifying the nature of the trial judge’s errors is
the first task. McLachlin CJC recently noted that
“[d]oubt as to the soundness of the trial judge’s findings
of fact is not a recognized ground of appellate
intervention.”” You have to go further to show fow
and why the trial judge was wrong. The appellate court
expects counsel to articulate the error precisely.

The jurisdiction of Ontario’s appellate courts, the
Court of Appeal and the Divisional Court, is set out in

sections 6 and 17 of the Courts of Justice Act
respectively.’ Rule 61 of the Rules of Civil Procedure
and several lengthy Practice Directions’ set out the
documents to be filed and procedure to be followed.
However, none of these statutes or rules indicate the
standard that must be met to succeed in the appellate
Court.® The answers are found in the jurisprudence.

The Federal Court has the jurisdiction to hear all
appeals from federal boards, commissions and tribunals
other than those listed in section 28 of the Federal/ Court
Act, and unless an Act of Parlioment expressly provides
otherwise,” and of course, appeals from final judgments
of the Federal Court and the Tax Court of Canada.”
Again, neither the Act nor the Rules of the Federal
Court of Appeal set out the standard of review.

The standard of appellate review is found in the
jurisprudence and can be summarized into four
categories as follows:"

Nature of trial
Jjudge’s error

Standard of appellate review

Question of law Correctness

Question of fact Palpable and overriding error

Factual inference Palpable and overriding error

On a spectrum between correctness
and palpable and overriding error.
Where questions of fact and law are
inextricable intertwined, the trial
judge’s finding is entitle to
deference.”

Mixed question of
fact and law




Appellate scrutiny determines whether inferences
drawn by the judge are “reasonably supported by the
evidence”. If the facts or inferences drawn by the trial
judge are reasonably supported by the evidence, the
appellate court cannot reweigh the evidence by
substituting, for the reasonable inference preferred by
the trial judge, an equally, or even more persuasive
inference of its own. Appellate courts not only may —
but must — set aside all palpable and overriding errors
of fact shown to have been made at trial. This applies
no less to inferences than to findings of “primary” facts,
or facts proved by direct evidence.”

What makes standards of appellate review so
difficult is that while judges may identify neat
categories of judicial errors, putting a particularly fact,
inference or interpretation into the right pigeon hole is
more trying. Indeed, there is room for serious
disagreement even among the best legal minds.

In an enlightening article written before his
appointment to the Superior Court of Justice, Justice
Paul Perell discusses the robust disagreement between
the majority and minority in the Supreme Court of
Canada in Housen v. Nikolaisen, which has ironically
turned out to be the leading case on standard of
appellate review in Canada:*

Both the majority and the minority . . .purported
to apply the established case law about
appellate review and each side robustly accused
the other of not understanding or properly
applying the law. The tone of all the judgments
is tough and direct. lacobucci and Major J.).’s first
statement was that it should be unnecessary to
state the proposition that a court of appeal
should not interfere with a trial judge’s reasons
unless there is a palpable and overriding error.
They characterized Bastarache ).'s discussion of
the trial judge’s treatment of the municipality's
duty of care as an “unjustified intrusion” and an
“unjustified interference”. For his part, Bastarache
). rebuffed the majority’s criticism that he applied
a lower standard that the palpably wrong
standard to be used when reviewing a trial
judge’s factual inferences, and he stated that the
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majority had drawn merely a
distinction.

semantic

Errors on Questions of Fact

Two types of errors may arise from the trial judge’s
fact-finding at trial, namely, (1) a finding of fact or an
inference which is not reasonably supported by any
evidence; and (2) a “processing error”.”

The trial judge’s finding of fact are entitled to
deference and are not to be overturned except in the
case of palpable and overriding error, or its "functional
equivalents”, such as where the trial judge’s finding was
"clearly wrong”, "unreasonable’, "not reasonably
supported by the evidence”, and “plainly and blatantly

wrong”. "

The New Oxford Dictionary of English (1998)
defines “palpable” as "clear to the mind or plain to
see".” To be overriding, a palpable error must discredit
the result® Where the evidence is capable of
supporting the trial judge’s findings, an appellate court
will not intervene.”

As Justice Perell explains, the concept of deference
to the findings made by the trial judge is important.
By setting the bar for reversal of an error of fact or an
inference from the fact as high as palpable and
overriding error, the appellate courts recognize that
trial judges are presumed to be competent and are in a
better position to make findings than the appellate
court can be.®

An appellate court cannot ignore the trial judge’s
findings of fact. It must accept each and every finding
of fact unless it is tainted by a palpable and overriding
error” Appellate intervention will only be warranted
where the appellate court is satisfied that an impugned
finding is unreasonable or unsupported by the evidence
and that it affected the result of the trial? Put
another way, the appeal court must be persuaded that
but for the trial judge’s error, the outcome would have
been otherwise.

Errors on Inferences of Fact

Inferences are the conclusions a trial judge draws
from the facts adduced in evidence. The standard of
review for inferences is also palpable and overriding

error. It is not enough that the appellate court disagrees
with the inference or would assign different weight. It
must also be clearly unreasonable.

In Housen v. Nikolaisen, supra®, the court was
unanimous that inferences of fact may be set aside if
they are “clearly wrong”. “Clearly wrong” and
“palpable and overriding” encapsulate the same
principle: an appellate court will not interfere with the
trial judge's findings of fact unless it can plainly identify
the imputed error and that error is shown to have
affected the result. The test is met as well where the

trial judge's findings of fact can properly be
characterized as "unreasonable” or "unsupported by the
evidence"”

Processing Errors

A “processing error” arises when a trial judge fails
to appreciate the evidence relevant to a factional issue,
either by disregarding or misapprehending it. When an
appellate court finds such an error, it must first
determine the effect of that error on the trial judge’s
reasoning. A processing error warrants appellate
intervention only if it taints that part of the trial judge’s
reasoning process that was essential to the challenged
finding of fact.”®

A palpable and overriding processing error occurs
when a trial judge makes a finding of fact in the
absence of any evidence.” A judge’s failure to consider
relevant evidence can amount to a reversible error if
the evidence was potentially significant to a material
finding of fact, but the judge’s failure to refer to some
evidence in the reasons is not a failure to consider it.
Reasons for judgment need not be exhaustive notes of
the trial itself. The appellant must point to a specific
error on the trial record, usually in the reasons, which
justifies the conclusion that the trial judge failed to
consider certain evidence.”®

If an overview of the trial judge’s reasons
demonstrates a strong command of the trial record and
a careful analysis of evidence leading to detailed
findings of fact, leaving no doubt that the trial judge
understood the record, appreciated the contentious
factual issues, and understood the positions of the
parties and the evidence they relied on, it will be



difficult to persuade the Court of Appeal that the
failure to refer to a specific piece of evidence amounts
to a failure to consider that evidence.”

Where the trial judge fails to make findings of fact
essential to the ultimate determination of the issues in
dispute, a reversible processing error occurs.>® However,
the appeal court must be satisfied that the error
occurred and that it was palpable and overriding.™

Errors on Questions of Law

The deference given to the trial judge’s fact-finding
does not extend to errors in interpretation of law..
Appellate courts analyze questions of law for
correctness. On a pure question of law, an appellate
court is free to replace the opinion of the trial judge
with its own. ¥ Because pure questions of law attract
the lowest standard of appellate, it is desirable but not
always possible to characterize the trial judge’s error as
a question of law or as primary a question of law.

An appellate court will not intervene with an
exercise of judicial discretion unless the judge erred in
principle or the exercise of discretion was unreasonable
in the sense that no weight or insufficient weight has
been given to relevant considerations.®®

Errors on questions of mixed fact and law

A mixed question of fact and law arises when the
judge applies a legal standard to a set of facts. This
differs from factual findings or inferences which require
the judge to draw inferences or conclusions from facts.>*

Where the legal principle is not readily extricable,
then the matter is one of "mixed law and fact" and is
subject to a more stringent standard of appellate
review, namely palpable and overriding error.”
Similarly, where the trial judge has considered all the
necessary evidence but comes to the wrong conclusion,
this amounts to an error of mixed law and fact and is
subject to a more stringent standard of review.>

However, where a trial judge’s erroneous finding of
negligence rests on an incorrect statement of the legal
standard, an error of law results and the standard of
correctness applies.”

3

A trial judge’s finding of negligence involves
application of a legal standard to a set of facts and
thus, is a question of mixed fact and law. The standard
of review on errors of mixed fact and law lie along a
spectrum between correctness and overriding error.®
Appellate courts will be cautious in finding that a trial
judge erred in law in the determination of negligence,
as it is often difficult to separate the legal issues from
the factual issues. Where the legal principle is not
readily extricable, then the matter is one of "mixed law
and fact" and is subject to a more stringent standard. *

Jury Verdict Appeals

Civil jury trials create three types of appealable
errors: (1) the erroneous discharge of the jury; (2) an
erroneous charge or instructions; and (3) erroneous
findings of the jury.

Discharging a Jury

Trial by jury is a statutory right which should not be
voided except for substantial reasons.”® Discharging a
jury is an exercise of discretion for which the trial judge
is entitled to substantial deference. However, an
appellate court may intervene where that exercise has
been carried out arbitrarily, capriciously or on wrong or
inapplicable principles.”

Where a judge discharges the jury on the basis of
prejudicial effect, the appeal court will intervene unless
the judge has first attempted to relieve prejudice.”

Appeal of Judge’s charge to the jury

Where jury directions involve points of law, the
standard of review is one of correctness, but the
misdirection or non-direction must be material to the
jury’s decision. The key question is whether the trial
judge’s instructions provided the jury with sufficient
guidance on the applicable law to enable them to
understand it.* The appellate court will not interfere
with a jury verdict based on inadequate instructions
unless a substantial wrong or miscarriage of justice has
been caused.*

Moreover, if no objection was taken at trial, the
appeal court is unlikely to intervene.”

Appeal from the Jury’s Verdict

Jury verdicts are tested against a reasonableness
standard.*® An appellate court will not set aside a jury
verdict against the weight of evidence unless the Court
of Appeal is satisfied that it is so plainly unreasonable
and unjust that no jury reviewing the evidence as a
whole and acting judicially could have reached it.*” If
the appellate court that finds there was no evidence
supporting a particular verdict, it will set it aside.*®

In a negligence action, the standard of palpable
and overriding error applies to findings of negligence by
jury, unless the findings rest on an incorrect statement
of the applicable standard of care, a failure to consider
a required element of a legal test or a similar error in
principle.* Where the issue on appeal involves the
trial judge's interpretation of the evidence as a whole, it
should not be overturned absent palpable and
overriding error.*®

Further, the apportionment of liability in a
negligence case is primarily the function of the trier of
fact. Therefore, the appellate court will not interfere
with the apportionment of liability unless there is a
demonstrable error in the judge appreciation of the
facts or applicable legal principles.

Conclusion

Even if counsel believes that the trial judge got it
wrong, the prospect of succeeding on appeal is an uphill
battle. The appellate court will usually defer to the
trial judge except where the trial judge was clearly
wrong on questions of fact or on mixed questions of fact
and law or decided the case in the absence of any
evidence of a particular issue. Even though the
palpable and overriding standard applies to all factual
errors, it may be easier to attack a processing error
than inference error.

On questions of law, there is no deference to the
trial judge except in the exercise of discretion. If the
trial judge interpreted the Ilaw incorrectly, the
appellate court will correct the error.

Appellate courts reverse trial judges nearly every
day. The appeal court is more likely to intervene in a
case Wwhere counsel demonstrates a sound
understanding of the standards of appellate review



and clearly connects the trial judge’s specific errors of
fact and law to the applicable standard.>
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